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This responds to your request for Tax Litigation Advice by ‘. 
memorandum dated February 8, 1989. 

When a parent company forms a new DISC as a successor to a 
former DISC for the sole purpose of selecting a new fiscal year 
without asking permission of the Commissioner, as required under : 
I.R.C. 9 442 for continuing entities, whether the fiscal year of ‘I 
the new DISC will be recognized. 

Even though the sole purpose ,of the formation of a new DISC ’ 
was to circumvent the requirements of section 442, there is no ‘1 
basis in the Code, regulations, or case law for denyinq \ ‘\ 
recognition to the new DISC on the fiscal year it elected on its ‘. ’ 
first return. 

/: 

  -------- --------- ----- formed its original DISC in   ------ and 
consis------- ------------- a calendar year for the reporti---- of 
income. In   ----- knowing that legislative changes were under 
consideration ----t would prohibit deferrals through use of R DISC 
for tax years after 1984, a new DISC was formed, which adopted a ‘, 
  --- fiscal year. The corporate minutes reflect that the new 
-------- wars formed solely to avoid the requirement of seeking 
permission for a change in accounting period by the old DISC, and .! 
that the fiscal year was adopted solely to effect a tax saving 
for the short period and the first 12 month year. There was no ’ ‘,, 
business purpose that would have been sufficient to gain 
permission for the change had the old DISC sought to make one. 
The revenue agent estimates that a total tax deferment of 

: ,mj~ 

$  ------------ was accomplished through the means of forming a new 
D------
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In your request you mentioned that YOU ilad discussed this 
question wit:: Ms. Sara Yost, of Sncome Tax b Accountmg, and that 
the Revenue Agent stated that be spoke to soneone in 
Internat ional. We have coordinated our response vith both IT & 
A and International, to insure agreement among the functions. 
IT a A, International, and this off ice independently reached the 
same conclusion. 

As you have statad in your memorandum, changes in the law 
subsequent to the fornatlon of the new DISC in this case will 
prevent thin iss. .3e fKOiit arising in future years. The anti-abuse 
provisios found ai Te;i;p. Tieas. Reg. $ 1,442-22(h) disallows the 
transfsr of assets to a neir entity t0 CZVOiC thi: COGSCClt 

requlremncs of seclilc~n 432. Tiiij cdcltion to the reyuiazion wa:5 
mad, II? a I’JiiiY ‘32. FU~:~CIZO~C, foi DISC5 EOKRCCI afte; E:arcil 21, 
1364, ;;fc3iio,l 442(d) (1) require; co;lfi)ri.lLty Di)tvCe?n the flscc;i 
jPeji af j-k,c *pc ci t’s,- a;l:,i t,>s re;Jv;tlny year ul the SharCiiOiciCr 
oc <3;(;oup oi s:‘;l..e;ioi&r, \;Lr;!b tiifk iary,cst -,cjtip.y i;ouer. ‘i’& 
xcs’enue p,genr. cire,l; r:>.z anil-abu;e pro,;ijicij in tij’.C jycyulatlons 
;s l;upijort fc;r ;lis ~~J’bX;W~lt, nIr3 as 2: ciafificatiol, 05 ci;e St&.fc 

01 t;,e ;a;j LL’fOfi ;tc a&2itio;l cij f),? req”iatlanj. 

:;e \rl.p;: a ~;u;l~c;~ije:it a::lcn<.;;p:it to regulati*il< as te;ldi;g 

T.:ore to support tile taapiycr’s arguir;ei1t tfi33 OUZS UiiCier Ck25P “l, 
clii'J.:,$;a~,ce~ . y;;< nf-ea far su& 3 ci,a;igc ir,d;c;&e f-0 gj ti!bc 
Cr.“ *;,enlj;,,e;;; ijas illt&qiied to pr*ci*;cje far. tiie ;uturc 2 i;,,G~i,~< of \ 
c[j&j;c;i;:<j taj;af,ls i~caf~ tir2.t i,aC; t~icieto~o~~ bee:1 alig\.,aJJie "i-,&r 
‘;ile rcgui;~<;ion>;. 

The Explanation of Zker.is also relies on sectio:l 269, and oh 
the line of cadet that alio~ the Cormis&ioner to give efiecc to 
the substance of a trabsaction if tne forms does riot accurai;eiy 
refiect the sub3tancc. We do not view these cu;jes as adequate 
;upp,crt for a refusal to rccoynize the tax year of the r1e.w 
entity, where there is no allegation made that a new entity wtiis 
not in fact formed, or that the taxpayer’s books did not 
adequately document the change. We do not believe sections 269 
(dealing with acquisitions1 or 482 (dealing with misailocations 
of incone between related entities) to be applicable to this 
situation, although ve sympathize with the analogy drmn by the 
agent. 

l, 
Some support for the agent’s position can be found in ‘1, certain revenue rulings, and m the case of &erica;l Coast ILne,. 

UL-LJ&mi”aioricr;, 159 F.2d 665 (2d Cir. 1947). America 
w Line involved a corporation whicil had been dormant foi four .,, ‘? 
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If you have any questions with regard to this mtter please 
contact :%. Clare F. Butterfield, at (PTS)55G-3442. 

Sincerely, 

MARLENE GROSS 

By: 
GERALD M. HORAN 
Senior Technician Reviewer 
Branch 1 
Tax Litigation Division 


